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JUSTICE MAYNARD delivered the Opinion of the Court.



SYLLABUSBY THE COURT

1. “Thefunction of an gppdlate court whenreviewing the sufficdency of theevidence
to support acrimind conviction isto examine the evidence admitted &t tria to determine whether such
evidence, if believed, is sufficient to convince areasonable person of the defendant’ s guilt beyond a
reasonable doubt. Thus, therdevant inquiry iswhether, after viewing the evidencein the light most
favorableto the prosacution, any rationd trier of fact could havefound theessentid dementsof thecrime
proved beyond areasonable doubt.” Syllabus Point 1, Satev. Guthrie, 194 W.Va. 657, 461 SE.2d
163 (1995).

2. “A crimind defendant chalenging the sufficiency of the evidenceto support a
conviction takeson aheavy burden. Angppdllate court must review dl theevidence, whether direct or
drcumdantid, inthelight most favorableto the prasecution and must credit dl inferencesand credibility
assessmentsthat the jury might have drawn in favor of the prosecution. The evidence need not be
incons stent with every condusion savethat of guilt solong asthejury canfind guilt beyond areasongble
doubt. Credibility determinationsarefor ajury and not an gppellate court. Findly, ajury verdict should
be st asdeonly when the record containsno evidence, regardiessof how itisweighed, fromwhichthe
jury could find guilt beyond areasonable doubt. To theextent that our prior casesareincons stent, they
areexpressy overruled.” SyllabusPoint 3, Satev. Guthrie, 194 W.Va. 657,461 S.E.2d 163 (1995).

3. “Whereadefendantisconvicted of aparticular substantive offense, thetest of the
aufficiency of theevidenceto support the conviction necessarily involvescond deration of thetraditiond

distinctions between partiesto offenses. Thus, aperson may be convicted of acrime solong asthe



evidence demondratesthat he acted as an accessory beforethefact, asaprincipd inthe second degree,
or asaprincipd inthefirg degreeinthecommisson of such offense” Syllabus Point 8, Satev. Fortner,
182 W.Va. 345, 387 S.E.2d 812 (1989).

4, “An accessory beforethefact isaperson who baing absent a thetime and place
of the crime, procures, counsals, commeands, incites, ass s or abets ancther person to commit the crime,
and absence a thetime and place of the crimeis an essentid dement of the Satus of an accessory before
thefact.” Syllabus Point 2, Sate ex rel. Brown v. Thompson, 149 W.Va. 649, 142 S.E.2d 711
(1965), overruled on other grounds by State v. Petry, 166 W.Va. 153, 273 S.E.2d 346 (1980).

5. “In order for the State to prove aconspiracy under W.Va. Code, 61-10-31(1),
it must show that the defendant agreed with othersto commit an offense againg the State and that some
overt act wastaken by amember of the congpiracy to effect the object of that congpiracy.” Syllabus Point
4, Satev. Less, 170 W.Va. 259, 294 S.E.2d 62 (1981).

6. “Generdly, out-of-court satements made by someone other than the declarant
whiletestifying arenot admissibleunless: 1) the statement isnot being offered for thetruth of the matter
assarted, but for someother purpose such asmoative, intent, ate-of-mind, identification or reasonableness
of the party’ saction; 2) the statement isnot hearsay under therules; or 3) the satement ishearsay but falls
within an exception provided for intherules” SyllabusPoint 1, Satev. Maynard, 183W.Va 1, 393
S.E.2d 221 (1990).

7. “Themisson of the Confrontation Clause found in the Sixth Amendment to the
United States Congtitution and Section 14 of Artidelll of theWest VirginiaCondiitution isto advance a

practica concernfor theaccuracy of thetruth-determining processin arimind trids, and thetouchgtoneis



whether there has been asatisfactory bassfor evauating the truth of the prior Satement. An essentia
purpose of the Confrontation Clauseisto ensure an opportunity for cross-examination. Inexerasngthis
right, anaccused may cross-examineawitnessto reved possblebiases prgudices, or motives” Syllabus
Point 1, State v. Mason, 194 W.Va. 221, 460 S.E.2d 36 (1995).

8. “Thetwo centrd requirementsfor admisson of extrgudicid testimony under the
Confrontation Clause contained in the Sixth Amendment to the United States Condtitution are: (1)
demondrating theunavalability of thewitnesstotestify; and (2) provingtherdiahility of thewitness sout-
of-court statement.” Syllabus Point 2, Sate v. James Edward S, 184 W.Va. 408, 400 S.E.2d 843
(1990), modified by State v. Kennedy, 205 W.Va. 224, 517 S.E.2d 457 (1999).

9. “Wemodify our holdingin James Edward S, 184 W.Va. 408, 400 S.E.2d 843
(1990), to comply with the United States Supreme Court’ s subsequent pronouncements regarding the
gpplication of itsdecison in Ohio v. Roberts, 448 U.S. 56, 100 S.Ct. 2531, 65 L.Ed.2d 597 (1980),
to hold that the unavail ahility prong of the Confrontation Clauseinquiry required by syllabus point one of
James Edward S isonly invoked when the challenged extrgudicid statementswere madein aprior
judicial proceeding.” Syllabus Point 2, Sate v. Kennedy, 205 W.Va. 224, 517 S.E.2d 457 (1999).

10.  “Whenrulingupontheadmisson of anarraiveunder Rule804(b)(3) of theWest
VirginiaRulesof Evidence, atria court must bresk the narrative down and determinethe separate
admisshility of each 9ngledeclaration or remark. Thisexerciseisafact-intengveinquiry that requires
careful examinationof dl thecircumgtancessurrounding thecriminal activity involved.” SyllabusPoint 7,
Satev. Mason, 194 W.Va. 221, 460 S.E.2d 36 (1995).

11.  “Tosdidy theadmisshility requirementsunder Rule804(b)(3) of theWest Virginia



Rulesof Evidence, atria court must determine: (a) The existence of each separate statement inthe
narrative; (b) whether each statement was against the penal interest of the declarant; (c) whether
corroborating circumstancesexist indicating the trustworthiness of the statement; and (d) whether the
declarant isunavailable.” Syllabus Point 8, Sate v. Mason, 194 W.Va. 221, 460 S.E.2d 36 (1995).

12.  “Absentashowing of particularized guaranteesof trusworthiness, theadmission
of athird-party confessonimplicating adefendant violatesthe Confrontation Clausefoundin the Sixth
Amendment to the United States Constitution and Section 14 of Articlelll of the West Virginia
Condtitution. The burden issguarely upon the prosecution to establish the challenged evidenceis so
trustworthy that adversarid teting would add littleto itsrdiability. Furthermore, unlessan affirmative
reason arigng from the drcumgtancesin which the gatement was made provides abasisfor rebutting the
presumption that ahearsay statement isnot worthy of rlianceat trid, the Confrontation Clauserequires
excluson of the out-of-court Satement.” Syllabus Point 9, Satev. Mason, 194 W.Va 221,460 SE.2d
36 (1995).

13.  “Totrigger goplication of the‘planerror’ docirine, theremugt be (1) aneror; (2)
that isplain; (3) that affectssubstantia rights; and (4) serioudy affectsthefairness, integrity, or public
reputation of thejudicial proceedings” Syllabus Point 7, Satev. Miller, 194 W.Va 3, 459 SE.2d 114
(1995).

14.  “Assumingthaaneroris‘plan,’ theinquiry must proceedtoitslast depanda
determination made asto whether it affectsthe subgtantia rightsof the defendant. To affect substantid
rightsmeanstheeror wasprgudicid. It must haveaffected the outcome of the proceedingsinthedrcuit

court, and the defendant rather than the prosecutor bears the burden of persuasion with respect to
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prejudice.” Syllabus Point 9, Sate v. Miller, 194 W.Va. 3, 459 S.E.2d 114 (1995).

15.  Genadly,incrimind trids trid courtsshould exerasetheutmost caution prior to
admitting hearsay testimony pursuant to Rule 804 of the West VirginiaRules of Evidence whenthe
declarant’ sunavailability under that ruleisdueto thefact that hisor her lawyer isaState legidator or
designated employeeof theLegidature, theLegidatureistheninregular sesson, and thelegidator or
designated employee of the L egidatureis exempt from attending to matters pending beforetribunals
pursuanttoW.Va Code84-1-17. Trid courtsshould make every reasonable accommodation, induding
modification of thetrid schedule, to ensurethe avallability at trid of the lawyer and hisclientwhoisa
prospectivewitness. Judges must bemindful of theimportant dutiesand responghilities of membersof the
Legidaureand endeavor to make scheduleswhich are practica and reasonableand whichdlow legidators
to both attend to court duties and serve in the Legislature.

16. “Faluretoobsarveaconditutiond right conditutesareversbleerror unlessit can
be shown that the error was harmless beyond areasonable doubt.” SyllabusPoint 5, Sateexrd. Grob
v. Blair, 158 W.Va. 647, 214 S.E.2d 330 (1975). 17.  “The admissibility of
photographsover agruesome objection must be determined on acase-by-casebad spursuant to Rules401
through 403 of theWest VirginiaRulesof Evidence” SyllabusPoint 8, Satev. Derr, 192 W.Va 165,
451 S.E.2d 731 (1994).

18. “Rule401 of the West VirginiaRules of Evidencerequiresthetrial court to
determinetherdevancy of the exhibit on the basis of whether the photographis probative asto afact of
consaquenceinthecase. Thetrid court then must congder whether the probative vaue of theexhibitis

subgtantidly outwe ghed by the counterfactorslisted in Rule 403 of theWest VirginiaRulesof Evidence,
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Astothebadancing under Rule403, thetria court enjoysbroad discretion. The Rule403 baancing test
isessentially amatter of trial conduct, and thetrial court’ sdiscretion will not be overturned absent a
showing of clear abuse. Syllabus Point 10, Sate v. Derr, 192 W.Va. 165, 451 S.E.2d 731 (1994).

19.  “When offering evidence under Rule 404(b) of the West Virginia Rules of
Evidence, the prosscutionisrequired to identify thepeaific purpasefor which theevidenceisbang offered
and thejury must beingtructed to limit its consideration of the evidenceto only that purpose. Itisnot
sufficient for the prasecution or thetrid court merdly to citeor mention thelitany of possbleusesligedin
Rule404(b). Thespecific and precise purposefor whichthe evidenceisoffered must clearly beshown
from therecord and that purpose done must betold tothejury inthetrid court’ singruction.” Syllabus
Point 1, State v. McGinnis, 193 W.Va 147, 455 S.E.2d 516 (1994).

20.  “Searchesconducted outsdethejudicia process, without prior approva by judge
or magidrate, areper seunreasonableunder the Fourth Amendment and Articlel, Section 6 of the West
VirginiaCondtitution -- subject only to afew specificaly established and well-dedlineated exceptions. The
exceptionsarejedoudy and carefully drawn, and there must be ashowing by those who seek exemption
that the exigencies of the Stuation madethat courseimperative.” SyllabusPoint 1, Satev. Moore, 165
W.Va 837, 272 S.E.2d 804 (1980), overruled in part on other grounds by Sate v. Julius, 185
W.Va. 422, 408 S.E.2d 1 (1991).

21.  “Therearethreegenerdly recognized exoeptionstotheexdusonary rue (1) where
evidence sought to beintroduced has an independent source, (2) wherethe evidence would inevitably have
been discovered, and (3) wherethe connection between uncongtitutiond police conduct and thediscovery

of theevidenceisso atenuated asto remove any taint of theorigind illegdity.” SyllabusPoint 2, Sate
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v. Hawkins, 167 W.Va. 473, 280 S.E.2d 222 (1981).

22.  “Thegenad ruleisthat the voluntary consent of aperson who ownsor controls
premisesto asearch of such premisesis sufficient to authorize such seerch without a search warrant, and
that asearch of such premises, without awarrant, when consented to, does not viol ate the condtitutiond
prohibition againgt unreasonable searchesand seizures” Syllabus Point 8, Satev. Plantz, 155 W.Va
24,180 S.E.2d 614 (1971), overruled in part on other grounds by Sate ex rel. White v. Mohn,
168 W.Va. 211, 283 S.E.2d 914 (1981).

23. A curator of an estate, gppointed pursuant to W.Va. Code § 44-1-5, who has
lawful control of the decedent’ s premises, isauthorized to consent to asearch of the premises of theetate
and the search of such premises, without awarrant, when consented to by the curator, doesnot violate the
constitutional prohibition against unreasonable searches and seizures.

24.  “Prosecutorid disgudification canbedividedintotwomgor categories. Thefirg
Iswherethe prosecutor has had some atorney-client rel ationship with the partiesinvolved whereby he
obtained privileged information that may be adverseto the defendant’ sinterest in regard to the pending
crimind charges. A second category iswherethe prosecutor hassomedirect persond interest ariang from
animosity, afinandial interest, kinship, or dosefriendship such that hisobjectivity and impartidlity arecalled
into question.” Syllabus Point 1, Nicholas v. Sammons, 178 W.Va. 631, 363 S.E.2d 516 (1987).

25. “Severd badscrulesexid asto cross-examination of awitness. Thefird isthet the
scope of cross-examination iscoextensvewith, and limited by, themateria evidence given ondirect
examination. The second isthat awitnessmay a so be cross-examined about matters affecting his
credibility. Theterm‘ credibility’ indudestheinterest and bias of thewitness, inconssent satementsmede
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by thewitness and to acertain extent thewitness' character. Thethird ruleisthat thetriad judge has
discretion astotheextent of cross-examination.” SyllabusPoint 4, Satev. Richey, 171\W.Va 342, 298
S.E.2d 879 (1982).

26. “A defendantisnot entitied to rdief from prgudicid joinder pursuant to Rule 14
of theWes VirginiaRulesof Crimina Procedureswhen evidenceof each of the crimescharged would be
admissblein aseparatetria for theother.” Syllabus Point 2, Sate v. Milburn, 204 W.Va. 203, 511

S.E.2d 828 (1998).
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Maynard, Justice:

Thedefendant, Robin Ladd, apped sher convictionsin the Circuit Court of Jackson County
of first degree murder and two countsof congpiracy to commit murder. Shewas sentencedtolifeinthe
penitentiary without mercy for the murder conviction and two consecutive indeterminate terms of oneto

fiveyearsfor thecongpiracy convictions. After careful consderation of theissues wereverseand remand.

STATEMENT OF FACTS

On October 20, 1998, Richard Ladd was murdered in hishomein Jackson County, West
Virginia. Oliver “Buddy” Jarrdll and JII Hodgewere hidingin the Ladd res dencewhen Richard Ladd

arrived home from work. Jarrell shot Ladd once in the chest with a 30-caliber rifle.

Buddy Jarrdl was subseguently convicted of first degree murder and congpiracy to commit
murder for thedeath of Richard Ladd. JIl Hodge pled guilty to second degree murder and wias sentenced
totentoforty yearsin prison. CharlieHodge, JiI’ sfather, pled guilty to voluntary mandaughter and
recelved a sentence of threetofifteen years. Robin Ladd, Richard Ladd swife, defendant below and
appdlant herein, wascharged, inthefirst count of theindictment, with firs-degreemurder. The second
ocount of theindictment alleged an agreement between the defendant, Cherlie Hodge, JIl Hodge, and Buddy

Jarrdll tokill Richard Ladd. Thethird count alleged an agreement for the same purpose between the
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defendant and Allen Mitchell, an acquaintance of the defendant.

The defendant’ strid occurred over severd daysin March 2000. The Stat€ stheory of
the case wasthat the defendant and Charlie Hodge were loverswho planned to kill Richard Ladd so that
the defendant would acquire her husband’ sfarm and lifeinsurance procesdswhich amounted toin excess
of $800,000.00. To carry out the plan, thedefendant and Charlie Hodge dlegedly hired CharlieHodge' s
daughter, Jll, and her friend Buddy Jarrdll, for $5000.00 each. The defendant, her two children, Anna,
nineyearsof age, and Matthew, fourteen years of age, and Charlie Hodge werein Parkersourg watching
amoviewhen the murder occurred. Charlie Hodge discovered Richard Ladd’ sbody when he, the

defendant, and the children arrived back at the Ladd residence late that evening.

In order to provethefirst two counts of the indictment, first degree murder and the
agreement with theHodgesand Jarrell, the State presented the testimony of CharlieHodgeand Jil Hodge
who claimed that the defendant participated with themin the plan tokill her husband. Beth Burgess, Jii
Hodge' sparamour, testified that shewitnessad aconversation between the defendant, CharlieHodge, and

Jill Hodge, in which they discussed killing Richard Ladd.

Allen Mitchdl wasnot awitnessa the defendant’ strid. Indead, the State was permitted
tointroduce awritten statement that Mitchell gavetolaw enforcement officers, to present thein court
testimony of theseofficersastothe contentsof Mitchell’ sstatement, and to play the audiotapeinterview

inwhich Mitchell gave hisstatement. Mitchdl’ s atement indicated that he and the defendant had been

2



involvedinasexud relationship and that they had devised severd planstokill the defendant’ shusband.
The Stated s0 produced ahome-made slencer saized from Mitche I’ sresdence and test resulltsindicating
that marks on the slencer matched those found on abench vice located on the Ladd farm. Findly, the
State introduced an out-of-court stlatement of Linda Ankeney, Allen Mitchdl’ sfirst cousin, inwhich

Ankeney stated that Mitchell disclosed to her his and the defendant’ s plans to kill Richard Ladd.

Thedefendant testified and denied any involvement in her husband smurder. Spedificaly,
she characterized her relaionship with CharlieHodge asthat of “father-daughter.” Sheadmitted abrief

sexual relationship with Allen Mitchell, but denied that they planned to kill her husband.

Atthedoseof theevidence, thejury found the defendant guilty of thefirst degree murder
of Richard Ladd, asdlegedinthefirst count of theindictment, congpiracy to commit thefe ony offense of
murder with Charlie Hodge, JIl Hodge, and Buddy Jarrdll, asaleged in the second count of theindictment,
and conspiracy to commit thefd ony offenseof murder with Allen Mitchell, asaleged inthethird count of
theindictment. By order of April 3, 2000, thetrid court denied the defendant’ smotion for acquittal and
for anew trid, and sentenced the defendant to lifein the penitentiary, without mercy, on the murder
conviction, and two consecutive terms of oneto fiveyears on the congpiracy convictions. The defendant

now appealsto this Court.

DISCUSSION



A. Sufficiency of the Evidence

Fird, weaddressthe defendant’ s clam that the evidence wasinaufficient to support the
verdict on count oneof theindictment, first-degree murder, and on count two of theindictment, conspiracy
to commit the felony offense of murder with the Hodges and Jarrell.*  To support her argument, the
defendant pointsto thefact that Buddy Jarrdll’ s statement does not implicate the defendant in the murder
of Richard Ladd.? Also, the defendant arguesthat CharlieHodge and JiIl Hodgeimplicated the defendant
only &fter recdving pleabargains. Findly, the defendant assartsthat the trid testimony of thesetwo dleged
co-conspiratorswas contradictory. The State countersthat the verdict was supported by overwhelming
evidencebecausearationd trier of fact could havefound the essentid dementsof the crime proved beyond

areasonabl e doubt.

Regarding chalengesto theauffidency of evidenceto support averdict, thisCourt hessad:

Thefunction of an appd late court when reviewing the
sufficiency of theevidenceto support acrimind convictionisto

The defendant aso contends that the evidence was insufficient to support count three of the
indictment which wasthe dleged conspiracy between the defendant and Allen Mitchdl. Inher brief tothis
Court, the defendant’ sentireargument on thisissueisthat “ [ d] efendant moved the court to set asdethe
jury’ sverdict asto count three of theindictment becausetherewasinsufficient evidence of any agresment
between the aleged co-conspiratorsto commit murder. Thetria court overruled and denied the
defendant’ smotion.” Wehavesad many timesthat “[ ] skeletal argument, redlly nothing morethanan
assartion, doesnot preserveaclam. . .. Judgesare not like pigs, hunting for truffles buried in briefs.”
Sate, Dept. of Health v. Robert Morris N., 195 W.Va. 759, 765, 466 S.E.2d 827, 833 (1995),
quoting United Sates v. Dunkel, 927 F.2d 955, 956 (7th Cir. 1991) (citations omitted). The
defendant’ smereassartion, without supporting caselaw, isinadequiateto preservetheassgnment of error.

“Buddy Jarrell did not testify at the defendant’ strial.
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examinetheevidenceadmitted a trid to determinewhether such
evidence, if bdieved, issufficent to convince areasonabdle person
of the defendant’ sguilt beyond areasonable doubt. Thus, the
rlevantinquiry iswhether, after viewing theevidenceinthelight
most favorableto the prasecution, any rationd trier of fact could
havefound the essentid dementsof the crime proved beyonda
reasonabl e doubt.

Syllabus Point 1, State v. Guthrie, 194 W.Va. 657, 461 S.E.2d 163 (1995). Further,

[@ crimind defendant chdlenging the sufficiency of the
evidenceto support aconviction takeson aheavy burden. An
appellate court must review al the evidence, whether direct or
drcumdantid, in thelight most favorable to the prosecution and
must credit dl inferencesand credibility assessmentsthat thejury
might have drawvninfavor of the prosecution. The evidence need
not beinconggent with every condusion savethat of guilt solong
asthejury can find guilt beyond areasonable doubt. Credibility
determinationsarefor ajury and not an appellatecourt. Findly,
ajury verdict should be set asde only when the record contains
no evidence, regardlessof how itisweghed, fromwhichthejury
could find guilt beyond areasonabdle doubt. To theextent that our
prior cases are inconsistent, they are expressly overruled.

Syllabus Point 3, id.

Hra-degreemurder isa” willful, ddiberate and premeditated killing.” W.Va Code§61-
2-1(1991). Evidenceat trid indicated that Buddy Jarrdll willfully, ddiberately, and premeditatedly killed
Richard Ladd. Our law saysthat “ every accessory beforethefact[] shal bepunish[ed] asif hewerethe
principal in the first degreg].]” W.Va. Code 8§ 61-11-6 (1923). This Court has stated:
Whereaddendant isconvicted of apaticular subgantive
offense, thetest of the sufficiency of the evidenceto support the
conviction necessaily involves consderation of thetraditiond

diginctions between partiesto offenses. Thus, aperson may be
convicted of acrimesolong asthe evidence demondratesthet he
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acted asan accessory before thefact, asaprincipa inthe second

degree, or asaprincipd inthefirst degreeinthe commisson of

such offense.
Syllabus Point 8, Satev. Fortner, 182 W.Va. 345, 387 SE.2d 812 (1989). Therefore, apersonfound
to be an accessory before the fact to afirst degree murder may be convicted of first degree murder.

An accessory before the fact is a person who being

absent at thetime and place of the crime, procures, counsels,

commands, incites, assgsor abets another person to commit the

crime, and absence at the time and place of the crimeisan

essential element of the status of an accessory before the fact.
Syllabus Point 2, Sate ex rel. Brown v. Thompson, 149 W.Va. 649, 142 S.E.2d 711 (1965),

overruled in part on other grounds by Satev. Petry, 166 W.Va. 153, 273 S.E.2d 346 (1980).

Charlie Hodge and Jill Hodge testified that the defendant asked Charlie Hodge to find
someonetokill her husband, and that Charlie Hodge approached il Hodgewith thisrequest. Asaresuilt,
JlI' Hodge procured Buddy Jarrdll to perform thekilling. Inreturnfor thekilling, the defendant offered to
pay money to Jil Hodge and Buddy Jarrdll. The Hodgesfurther testified that the defendant discussed the
proposed killing on severd occasionsand helped planit. Findlly, theevidenceindicated that the defendant
wasnat present during thekilling, but wasin Parkersdourg watching amovie. Webdievethat arationd trier
of fact could havefound from thisevidence the essential dementsof accessory beforethefact tofirst

degree murder which, as stated above, permits the defendant to be found guilty of first degree murder.

Concerning the conspiracy conviction in count two, we have held:

Inorder for the State to prove aconspiracy under W.Va.
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Code, 61-10-31(1), it must show that the defendant agreed with

othersto commit an offense againg the State and that some overt

act wastaken by amember of the congpiracy to effect the object

of that conspiracy.
SyllabusPoint 4, Satev. Less, 170 W.Va. 259, 294 S.E.2d 62 (1981). Thetestimony of Charlie
Hodge, JII Hodge, and Beth Burgessindicated that the defendant agreed with CharlieHodge, JIl Hodge,
and Buddy Jarrdll tokill Richard Ladd. Theevidenceaso indicated that several overt acts’ weretaken
to effect thekilling of Mr. Ladd and that, in fact, Mr. Ladd waskilled asaresult of the agreement.
Accordingly, wefindthat arationd trier of fact could find from thisevidencethe essential ementsof a
conspiracy, of which the defendant was a part, to murder Richard Ladd.

The defendant contends, however, that thetestimony of Charlie Hodge and Jill Hodgeis
not credible becausethey both received pleabargainsand their testimony was contradictory. Wedo not
believethat thesefactsd onerender their testimony insufficient to support the verdict asametter of law.
Thepleabarganswerereveded to thejury, and defense counse cross-examined Charlie Hodge and Jli
Hodge at length and brought out the discrepanciesin their testimony. Our rule saysthat credibility
determinations are for the jury and not an appellate court. See Syllabus Point 3, Sate v. Guthrie,

supra. Thejury obvioudy viewed al of the testimony and evidence and choseto believethe testimony

of CharlieHodge and JlII Hodge over that of the defendant. Accordingly, wefind thet the defendant’ s

For example, therewas evidencethat JIl Hodge and Buddy Jarrdl| travded tothe“ Park & Ride’
in Jackson County wherethey weretrangported by CharlieHodgeto the Ladd resdence. Therethey took
gunsfrom theresidenceand hid them under hay inthebarn. JIl Hodgeand Buddy Jarrdll then entered the
resdenceto await Richard Ladd sarriva, and ransacked the hometo attempt to make the murder ook
likeaburglary goneanry. At the sametime, Charlie Hodge met the defendant and the two of them took
the defendant’ schildren to Parkersburg in order to provide Hodge and the defendant with an dibi for
Richard Ladd’s murder.



assignment of error based on insufficiency of the evidence is meritless.

B. Admission of Out-of-Court Satements

Thedefendant next alegesthat thetrid court committed reversble error in admitting the
out-of-court atementsof Allen Mitchell and LindaAnkeney inviolation of the Confrontation Clause.
Mitchdl and Ankeney werefound to be unavail able during the defendant’ strid dueto thefact that their
respective atorneyswere ather Statelegidators or employees of the Legidaure and were exempt, dong
withther dients under W.Va Code84-1-17 (1997) from gppearing a trid becausethetiming of thetrid
conflicted with thebusiness of the Legidature* During ord argument beforethis Court, the State confessed

that the admisson of Mitchdl’ sand Ankeney’ sout-of-court Satements condituted plain error and, because

*According to W.Va. Code § 4-1-17(a):

In accordance with the constitutional separation of
powersand principlesof comity, itisthe purpose of thissection
toprovidethat membersof the L egidaureand cartain designated
legidative employessare nat required to atend to metters pending
before tribunals of the executive and judicial branches of
government whenthetiming of thosemettersmay present conflicts
withthedischargeof thepublic dutiesand respongbilitiesthat are
Incumbent upon members or employeesof the Legidature.
During legidative sessonsor meatingsand for reasonabletime
periods before and after, the judicia and executive branches
should refrainfrom requiring the persona presence and atention
of alegidator or designated employee who is engaged in
conducting the business of the Legidlature.

W.Va Code § 4-1-17(g) makes this section applicable to the clients of legislators.
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thiswastheonly evidence supporting thedefendant’ sconspiracy withMitchell, thedefendant’ sconviction

on the third count of the indictment must be reversed.

This Court has held:
Generdly, out-of -court statements made by someone
other thantheded arant whiletestifying arenct admissbleunless
1) the statement isnot being offered for thetruth of the matter
asserted, but for some other purpose such asmoative, intent, Sate-
of-mind, identification or reasonableness of the party’ saction; 2)
the gatement isnot hearsay under therules; or 3) thedatement is
hearsay but falls within an exception provided for in the rules.
SyllabusPoint 1, State v. Maynard, 183 W.Va. 1,393 SE.2d 221 (1990). Clearly, Mitchell’sand
Ankeney’ s satements were offered for the truth of what was asserted which wasthat Mitchdl and the
defendant congpired to kill the defendant’ shusband. The datementswere not exempt from being heersay
under Rule 801(d) because they were not the prior statements of witnesses at tria and they were not
admissonsof party-opponents Therefore, Mitchell’ sand Ankeney’ sout-of-court Satementsarehearsay.
Asabadsfor admitting the statements, thetria court ruled thet they fal under the statement against

interest” hearsay exception found in Rule 804(b)(3) of the West Virginia Rules of Evidence.

Wehave previoudy recognized that the admission of hearsay statementsasdirect and

Substantive evidence presents the additiona problem of conflicting with the defendant’ s congtitutiond

*Ruleof Evidence 801(d)(2)(E) providesthat an admisson of aparty-opponent isnot hearsay
when the statement isoffered by aco-conspirator of aparty during the course of and in furtherance of the
congpiracy. Thisruleisnot goplicableherebecause Mitchd |’ ssatement condtituted aconfesson and was
not made for the purpose of furthering the conspiracy.
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guarantee of confronting adversewitnesses. See Satev. Mason, 194 W.Va. 221, 460 S.E.2d 36
(1995). Concerning theimportance of the confrontation dlauseand its purpose, this Court has explained:

Themisson of the Confrontation Clausefound inthe Sxth
Amendment to the United States Condtitution and Section 14 of
Articlelll of the West Virginia Congtitution is to advance a
practical concern for the accuracy of the truth-determining
processin crimind trids, and thetouchgtoneiswhether therehas
been a satisfactory basis for evauating the truth of the prior
datement. Anessentid purposeof the Confrontation Clauseisto
ensure an opportunity for cross-examindion. Inexercigngthis
right, an accused may cross-examineawitnessto reved possble
biases, prejudices, or motives.

SyllabusPoint 1, Satev. Mason, 194 W.Va. 221, 460 S.E.2d 36 (1995). Initidly, wehedthat “[t]he
two centrd requirementsfor admisson of extrgudida testimony under the Confrontation Clause contained
inthe Sxth Amendment to the United States Condtitution are: (1) demondtrating the unavailability of the
witnesstotestify; and (2) proving therdiability of thewitness sout-of-court statement.” SyllabusPoint
2, Satev. JamesEdward S, 184 W.Va. 408, 400 S.E.2d 843 (1990). Recently, this holding was
amended.
We modify our holding in James Edward S,, 184

W.Va 408, 400 S.E.2d 843 (1990), to comply with the United

States Supreme Court’ s subsequent pronouncementsregarding

theapplication of itsdecisonin Ohiov. Roberts, 448 U.S. 56,

100 S.Ct. 2531, 65 L.Ed.2d 597 (1980), to hold that the

unavailahility prong of the Confrontation Clauseinquiry required

by syllabus point one of James Edward S isonly invoked when

the challenged extrgudicial statementswere madeinaprior

judicial proceeding.
SyllabusPoint 2, Satev. Kennedy, 205 W.Va. 224, 517 S.E.2d 457 (1999). BecauseMitchdl’sand

Ankeney’ sout-of-court statementswere not madein aprior judicia proceeding, Syllabus Point 1 of
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James Edward S isnot invoked, and the State had to prove only therdliahility of the gatements. “[T]he
Confrontation Clause contained in the Sixth Amendment to the United States Condtitution mandatesthe
exdusion of evidencethat doesnot beer adequateindiciacf reliahility. Reliability canusudly beinferred
wherethe evidence falswithin afirmly rooted hearsay exception.” Syllabus Point 5, in part, James
Edward S
This Court has strongly intimated that Rule 804(b)(3) isnot afirmly rooted hearsay
exception. See Satev. Mason, 194 W.Va. 221, 460 S.E.2d 36 (1995).° We have dso said that an
independent inquiry into therdiability of out-of-court Satementsisrequired for theadmisson of datements
under Rule 804(b)(3).
When ruling upontheadmisson of anarrativeunder Rule
804(b)(3) of theWest VirginiaRulesof Evidence, atria court
must break the narrative down and determine the separate
admissihbility of each anglededaration or remark. Thisexercise

isafect-intengveinquiry that requires careful examination of all
the circumstances surrounding the criminal activity involved.

Syllabus Point 7, Sate v. Mason, 194 W.Va. 221, 460 S.E.2d 36 (1995). Further,

To satisfy the admissibility requirements under Rule
804(b)(3) of theWest VirginiaRulesof Evidence, atria court
must determine: () Theexistence of each separate Satement in
the narrative; (b) whether each satement was againg the pend
interest of thedeclarant; () whether corroborating crcumstances
exist indicating the trustworthiness of the statement; and (d)
whether the declarant is unavailable.

Syllabus Point 8, Satev. Mason. Concerning whether the Confrontation Clause prohibitsthe admission

In Satev. Mason, 194 W.Va at 231, 460 S.E.2d at 46, wedirected thetrid court to evaluate
the out-of-court satements* asif we have decided that Rule 804(b)(3) isnot a‘firmly rooted exception.””
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of an out-of-court statement, we have opined:

Absent a showing of particularized guarantees of
trustworthiness, the admission of athird-party confession
implicating adefendant violaesthe Confrontation Clausefoundin
the Sixth Amendment to the United States Constitution and
Section 14 of Articlelll of theWest VirginiaCongitution. The
burden is squarely upon the prosecution to establish the
challenged evidenceisso trustworthy that adversaria testing
wouldaddlittletoitsrdiahility. Furthermore, unlessandfirmative
reason arigng fromthedrcumdancesinwhichthesatement was
made provides a basis for rebutting the presumption that a
hearsay statement is not worthy of reliance at trial, the
Confrontation Clauserequiresexclus on of the out-of-court
statement.

Syllabus Point 9, State v. Mason.

It cannot be said that Mitchdl’ sand Ankeney’ s statementsfall within afirmly rooted
hearsay exception. Further, therecord indicatesthat the Satementswere not broken down into separate
declarations, and adetermination was not madethat corroborating circumstances existed indicating the
trustworthiness of each declaration asisrequired prior to admitting statements under Rule 804(b)(3).
Finaly, there were no showings of particularized guarantees of trustworthiness as required by the
Confrontation Clause. Accordingly, wefind that the circuit court erred in admitting the out-of -court

statements of Mitchell and Ankeney.

This Court has previoudly stated:
Only two reasons keep us from reversing when the

Confrontation Clauseisviolaied. Frg, tetimony admitted over
adefendant’ svaid Confrontation Clauise objectionissubject to
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aharmless error analysis. . . .
Second, if adefendant failsto object to the admission of

evidenceinviolation of his Confrontation Clauserights, itis

groundfor reversd only if it condtitutesplainerror. “Plainerror

warrantsreversa ‘solely in those circumstancesinwhich a

miscarriage of justice would otherwiseresult.” Satev. Miller,

194 W.Va 3, 18, 459 S.E.2d 114, 129 (1995), quoting

United Satesv. Frady, 456 U.S. 152, 163 n. 14, 102 S.Ct.

1584, 1592 n. 14, 71 L.Ed.2d 816, 827 n. 14 (1982).
Satev. Mason, 194 W.Va a 227 n. 6,460 SE.2d a 42 n. 6 (citationsomitted). The defendant asserts
that her counsd made avalid Confrontation Clause objection to theadmisson of Mitchdl’sand Ankeney's
out-of-court datements. The Statedisagrees, and assertsthat whiledefense counsd objected onhearsay

grounds, he failed to invoke the Confrontation Clause.

Thedefendant, in her brief, atesseverd spedific portionsof therecord inwhich her counsd
dlegedly medevalid Confrontation Clause objectionsto Mitchell’ s out-of -court statement. At one point
defense counsdl objected because “[t]he state intendsto introduce evidencein theform of ahearsay
datement from [Mitchdll].” Defense counsd characterized hismotion in oppodtion to theadmisson of the
Satement asather amotion for acontinuance* or amotionto exdudeany hearsay dedarationsfromAllen
Mitchdl| dternatively.” Hefurther commented, “I don’t mind if they proceed totria aslong asthey don't
introduce any hearsay fromthiswitness, because| can't cdl thewitnessandthey can't cdl thewitness”
Again,“| do preservemy objectionto al hearsay rdated to Satementsmadeby Allen Mitchdll, and the
documentscontainhearsay.” Further, “that’ swhy | made my motion for continuance so we could have
thewitnesseshere, Judge.” Inaddition, “I had previoudy objected to the admisson of hearsay Satements

from Allen Mitchdl, and I’ dliketo preservethat objection, but | don’t want to keep renewing itin front
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of thejury.” At another point, defense counsd remarked, “| think shef sgoing to ask about statements of
Mitchdl whichisokay if when[dc] sheestablishesheisnot avallable. They haven'tyet put himonthe
gandtosay he' snot available.” Later, defense counsdl defended remarkshe madeduring hisclosing
argument inregardsto the unavail ability of Mitchell and Ankeney by saying, “It was occasoned. Wedid

everything we could to get them here. We asked for a continuance.”

After reviewing theaboveobjections, thisCourt agreeswith the State that defense counsd
falled to makeavaid Confrontation Clause objection to theintroductionsof Mitchdll’ sstatement. Rather,
counsel objected on the basisthat Mitchell’ s out-of-court statement cannot be admitted under Rule
804(b)(3) unlessthe State proves Mitchdl’ s unavailability to testify. Objectionsto evidence based on
hearsay, however, are Smply not the same as objections based on the Confrontation Clause. Defense
counsd faledtodert thetria court that theadmisson of Mitchel’ ssatement asevidence of aconspiracy
involving the defendant implicated the Confrontation Clause and required, prior to their admisson, an

additional showing that the statement was reliable.

Timeand agan, wehaveraterated that “[t]o presarve an issuefor gopdlate review, aparty
must articulate it with such sufficient distinctivenessto aert acircuit court to the nature of the clamed
defect.” Syllabus Point 2, Sate ex rel. Cooper v. Caperton, 196 W.Va. 208, 470 S.E.2d 162
(1996). We have further explained:

Therulein Wes Virginiaistha partiesmugt spesk dearly inthe

creuit court, on painthat, if they forget ther lines, they will likely
be bound forever tohold their peace. . . . It must be emphasized
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that the contoursfor apped are shaped a thedrcuit court leve by

sdting forth with particularity and & the gppropriatetimethelegd

ground upon which the parties intend to rely.
Id., 196 W.Va. at 216, 470 SE.2d a 170 (citation omitted). Tria courtsshould not haveto guessthe
netureof daimed defects. Further, this Court should not haveto examinewith afinetooth comb thelines
of trid transcriptsto discern thetruemeaning of objectionsmadeat trid. If defense counsd meant tomeke

aConfrontation Clause objection below, he should have done so instead of meking ahearsay objection.”

Inlight of defense counsd’ sfailureto make avaid Confrontation Clause objectionto the
admissonof AllenMitchd|’ sout-of -court satement, wewill only reversethedefendant’ sconviction of
conspiring with Mitchell to commit murder if the tatement’ sadmission condtituted plain error that was
preudicid tothedefendant. “Totrigger goplication of the*planerror’ doctrine, theremust be (1) aneror;
(2) that isplain; (3) thet affects subgantid rights; and (4) serioudy affectsthe fairness, integrity, or public

reputation of thejudicid proceedings” SyllabusPoint 7, Satev. Miller, 194W.Va 3,459 SE.2d 114

While defense counsd faled to make avaid Confrontation Clause objection to theintroduction
of AllenMitchdl’ sstatement, we believethat he did makeavaid Confrontation Clause objectiontothe
introduction of LindaAnkeney’ sstatement. Therecord reflectsthat in responsetothe State sintroduction
of Ankeney’ s out-of-court statement, defense counsdl dtated, “[t]hey’ retrying to offer it asa tatement
agand RobinLadd, and we havearight to crossexamineher.” Again, defense counsd assarted, “[t]heré' s
abdancing test on that, Judge. Wehavearight tocrossexamine. My goodness.” Asnoted above, an
essentid purposeof the Confrontation Clauseisto ensurean opportunity for cross-examination. Although
avdid Confrontation Clause objection certainly could be sated in more detail, webelievethat defense
counsel said enough to dert thetrid court to the nature of the problem. Accordingly, the admisson of
LindaAnkeney’ sout-of-court statement over the defendant’ s Confrontation Clause objection would be
subject toaharmlesserror andyss. However, becausewereverse on other grounds, such an anaysisis
unnecessary.
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(1995).

The State has conceded that theintroduction of the out-of-court Mitchell statement was
planerror. “Pan” issynonymouswith “clear.” Satev. Miller, 194 \W.Va a 18, 459 SE.2d at 129.
Theintroduction of Mitchdl’ s out-of-court satement clearly violated the defendant’ sright to confront
witnessesagaing her. Further, thisclear error affected the defendant’ ssubgtantial rightsbecauseit affected
rightsguaranteed by the Confrontation Clause of the Federd and StateCondtitutions. Our find inquiry on
thisissueiswhether theplain error “ serioudy affectsthefairness, integrity, or public reputation of the
judicial proceedings.”
Assmingtha anaroris“plan,” theinquiry must proced
toitslast Sep and adetermination made asto whether it affects
thesubgtantid rightsof thedefendant. To affect substantid rights
means the error was prejudicial. 1t must have affected the
outcomeof the proceedingsinthedrcuit court, and the defendant
rather than the prosecutor bearsthe burden of persuasion with
respect to prejudice.
SyllabusPoint 9, id. Therefore, the digpogitiveissueiswhether theinadmissbleevidencewasprgudicia

to the defendant or affected the outcome of the trial on the third count of the indictment.

Asnoted above, the State confessed that the admisson of Mitchdl’ sand Ankeney’ sout-
of-court statements congtituted plain error and, because this was the only evidence supporting the
defendant’ sconviction of congpiring with Mitchell, the State conceded thet the defendant’ sconvictionon

thethird count of theindictment must bereversad. Weagreewiththe State. Accordingly, wereversethe
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defendant’ s conviction on count three of the indictment.

C. Legidative Immunity

Prior to addressing the next issue, we notethat thisCourt findsit regrettabl e that improper
evidence was admitted in thetrid below dueto thefect thet the lawyers of two progpective witnesseswere,
a thetimeof tria, conducting legidative bus nessand thusexempt from appearing a trid under W.Va
Code84-1-17. Inorder to provideguidancetotrid courtsinthefuture, we hold thet generdly, incrimina
trids, trid courtsshould exercisethe utmaost caution prior to admitting hearsay testimony pursuant to Rule
804 of the West VirginiaRules of Evidencewhen the dedarant’ sunavallability under thet ruleisduetothe
fact that hisor her lawyer isaStatelegidator or designated employee of the Legidature, the Legidaureis
theninregular sss3on, and thelegidator or desgnated employeeof theLegidatureisexempt from atending
to matters pending before tribunals pursuant toW.Va Code § 4-1-17. Trid courts should make every
reasonabl eaccommodati on, including modification of thetrid schedule, toensuretheavalability attrid of
thelawyer and hisdient whoisaprospectivewitness. Judgesmust bemindful of theimportant dutiesand
regpongbilitiesof membersof the Legidature and endeavor to make scheduleswhich are practicd and

reasonable and which allow legidators to both attend to court duties and serve in the Legislature.

ThisCourt further believesthat alawyer whoisalegidator or desgnated employeeof the
Legidaturemus shareinthisduty of ressonable accommodation. W.Va Code84-1-17isavery broadly

worded Satute that exemptslegidatorsand desgnated legid ative employeesfrom attendance a tribunds
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not only during regular sessonsof the Legidaturebut dso for theten-day time period immediatdy before
any regular or extraordinary sesson; thethirty-day time period immediatdy fallowing the adjournment sne
dieof any regular or extraordinary sesson; thefour-day time period before any interim meetings of any
committee of the Legidature or beforeany party caucus, thetime period during any interim megtings of the
Legidature or any party caucus, or the four-day time period following the concluson of any interim
mestings of any committee of the Legidature or party caucus. Thus, alawyer whoisalegidator ora
desgnated employee of thelegidator could be exempt from attendance & tridsfor potentidly subgantid
amountsof timeresultingin ggnificant disruption to thejustice sysem aswd| asgreat inconveniencetoa
large number of people. W.Va Code 4-1-17(f) providesthat amember or adesgnated employee of the
Legidaturemay waivehisor her exemption and make an appearance or attend to amatter that would
otherwisebe sayed. Asofficersof the court, lavyerswho arelegidators or designated employees of the
Legidature should be mindful of their duty both to their dlients and the court, and grive to accommodate
theneadsof trid courtsby waiving tharr exemption under W.Va Code 84-1-17 when possbleand when

their presence in the Legidlature is not required.

D. Prgudicial Effects of Satements

Next, thedefendant assartsthat theimproper admisson of Mitchdl’ sand Ankeney’ sout-
of-court gatementswas prgudidd to her convictions on thefirg and sscond counts of theindiccment. The
Sateargues, on the other hand, that the defendant’ sremaining convictions should be affirmed. Wehave

already determined that the admission of Mitchell’sand Ankeney’ s out-of-court statements was
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conditutiond error. Thequestion now iswhether theadmissonof these datementswasprgudicid tothe

defendant as to the first and second counts of the indictment.

We determined abovethat thereis sufficient evidence to convinceimpartial minds of the
defendant’ sguilt beyond areasonabl e doulot on thefirg two countsof theindictment. Therefore, theissue
Iswhether theimproper admisson of the Mitchdl and Ankeney statements had any prejudicid effect on

the jury initsfindings of guilt on the first two counts of the indictment. We conclude that it did.

“Fallureto observeaconditutiond right condtitutesreversbleerror unlessit canbeshown
that the error was harmlessbeyond areasonable doubt.” SyllabusPoint 5, Sateexrd. Grobv. Blair,
158 W.Va 647, 214 SE.2d 330 (1975). Therecord indicatesthat after thejury retired to deliberate, it
sent twoinquiriestothetrid judge. Thefirg was, “Isthere any posshility of our hearing tetimony from
A.Mitchd|?” Thesecondinquiry was* DidJiIl [Hodge] and Charlie[Hodge] read aMitchell satement?

Or how much did they know abouit it before they changed their origind satements?’® Thejury’ sfirst

®The trial court responded in writing that,

[t]he court hesruled thet Linda Ankeny and Allen Mitchell
wereunavailablewitnesses. Bothwerewere[s¢] represented by
counsdl who damedlegidativeimmunity, Chapter 4, Article,
Section 17. Neither the state nor the defense were [sic]
responsiblefor their absence. Their satementsthereforewere
admissible.

Inanswer to your questionsabout Jill and Charlie, you
must decide the case upon the evidence you have beforeyou. |
am sending you a complete copy of the court’s charge.
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inquiry indicatesthat it placed sgnificant waight on Mitchel’ s out-of -court Satement. Thejury’ ssecond
inquiry indicatesthat Mitchdl’ sout-of-court Satement affected theway inwhichit assessad thetestimony

of Charlie Hodge and Jill Hodge.

Absent thetestimony of CharlieHodge and JIl Hodge, ajury could not have found the
defendant guilty of thefirg two countsof theindictment. The guilt or innocence of theaccusad camedown
to the essentid question of whaosetestimony to believe, thetestimony of Charlie Hodge and JiIl Hodge or
thetestimony of the defendant. Thejury’ ssecondinquiry tothetrid court suggeststhat Mitchd l’ sout-of-
court satement wasafactor inthejury’ scredibility assessmentsof thetestimony of theHodgesand the
defendant. In other words, it gppearsthat thefact that the Hodges' testimony was consstent on severd
pointswith Mitchell’ s out-of -court statement bolstered the credibility of the Hodges' tesimony. Therefore,
weare unableto condude beyond areasonabledoulbt that the improper admisson of Mitchdl’ sout-of -
court gatement washarmlessto thejury’ sdeterminationson thefirst and second countsof theindictment.
Accordingly, wereversethedefendant’ sconvictionson thefirst and second countsof theindictment. Due
to the possihility of retriad upon remand, wefind it necessary to address some of the other assgnments of

error aleged by the defendant in order to provide guidance to the trial court upon remand.

E. Guidance on Remand

The defendant complains of the admisson of “gruesome’ photographs of thevictim's

corpse. Therecord indicatesthat thetria court failed to perform the proper analyssprior to admitting the
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photographs. Wecautionthetria court that “[t|headmissibility of photogrgphsover agruesomeobjection
must bedetermined on acase-by-case bag spursuant to Rules401 through 403 of theWest VirginiaRules
of Evidence.” Syllabus Point 8, Satev. Derr, 192 W.Va. 165, 451 S.E.2d 731 (1994). Further,

Rule401 of theWes VirginiaRulesof Evidencerequires
thetrid court to determinetherdevancy of theexhibit onthe begs
of whether the photograph is probative as to a fact of
consequence inthe case. Thetria court then must consider
whether the probative value of the exhibit is substantially
outweighed by the counterfactorslistedin Rule 403 of the West
VirginiaRulesof Evidence. Astothebaancing under Rule403,
thetrid court enjoyshbroad discretion. The Rule403 baancing
test isessentialy amatter of trial conduct, and thetria court’s
discretionwill not beoverturned absent ashowing of dear abuse.

Syllabus Point 10, Satev. Derr. Upon remand, thetrid court must perform the above andyssprior to

the admission of the challenged photographs.

In addition, the defendant dlamsthat thetrid court erred in admitting evidence thet the
defendant sought to haveher stepfather, John Hutsenpiller, killed. The Staterespondsthat thetria court
held ahearing, issued aruling on the evidence, and gave alimiting indruction. The State’ s pecific legd
bag sfor introducing the challenged evidenceand thetrid court’ shasisfor itsadmisson arenct clear from
therecord. Attrid, the State said that the evidence wasintroduced to show “mdice, intent, gpproach or
plan.” Thetria court’sinstruction concerning the evidence stated, in relevant part,

Any evidence of alleged conduct or other acts of which the
defendant is not charged in thisindictment is admitted for the
limited purpose only and may be consdered by you only for the
purpose of demonstrating the defendant’s motive, intent,

preparation, plan, theidentity of Richard O. Ladd’ skiller and
absence of mistake or accident.
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Wefindthat boththe State’ sand thetrid court’ sstatementsareinsufficient under our law to support the

admission of the challenged evidence.

This Court has held:
When offering evidence under Rule404(b) of theWest
VirginiaRules of Evidence, the prosecution isrequired to identify
the specific purposefor which theevidenceisbeang offered and
the jury must be instructed to limit its consideration of the
evidence to only that purpose. It is not sufficient for the
prosecution or thetrid court merdly to cite or mention thelitany
of possbleusesligedin Rule404(b). The specific and precise
purposefor whichthe evidenceis offered must dearly beshown
fromthe record and thet purposedonemust betold to thejury in
thetrial court’ sinstruction.
Syllabus Point 1, Satev. McGinnis, 193W.Va. 147, 455 SE.2d 516 (1994). Intheinstant case, the
State and thetrid court sSmply mentioned the litany of possble uses, and not the specific and precise

purpose for the introduction of the evidence.

Further, wearea alossasto how the defendant’ sdesire or plantokill her stepfather is
relevant to any of thelitany of purposes mentioned by the State and thetrid court. Therewasevidence
thet the defendant expressed adesireto have her gepfather, John Hutsenpiller, killed because hereceived
the defendant’ s deceased mother’ s estate and because he remarried within ayear of the death of the
defendant’ smother. Therewasadditiond evidencethat the defendant and Allen Mitchell devised aplan

for Mitchdll tokill the defendant’ sstepfather and that she supplied Mitchdl with keysto her sepfather’s
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house. It gopearsto usthat thisevidencein no way demondrates the motive, intent, preparation, plan,
identity of thekiller, abbsence of migtakeor accident inthe desth of Richard Ladd. Whiletheevidencemay
show thedefendant’ sgreed, col d-heartedness, willingnessto murder, or lack of respect for humanlife, this
Isexactly thetype of evidencethat Rule 404(b) prohibits. “Evidenceof other crimes, wrongs, or actsis
not admissibleto prove the character of aperson in order to show that he or she acted in conformity
therewith.” W.VaR Evid. 404(b), inpart. Therefore, theadmisson of thedefendant’ sdleged plantokill

John Hutsenpiller was error.

Next, the defendant challenges the State' s production of evidence obtained from
warrantless searches of the Ladd residence on October 20 and 21, 1998 and on April 19, 1999. The
defendant arguesthat any evidence discovered during these warrantless searches wias inadmissible because

it violated the defendant’ s rights under the Fourth Amendment to the United States Constitution.

Therecord showsthat officers seized severd itemsfrom the Ladd resdenceduringa
search on October 20 and 21, 1998, and did not obtain asearch warrant until thefollowing day. Thetrid
court held ahearing on the defendant’ s motion to suppressthe evidence sel zed during thewarrantless
search and ruled that the evidence was admi ss ble pursuant to the* independent sourcerule’ which says
that evidence obtained through inadmissible means may be admitted if a subsequent search warrant is
obtained and the grounds on whichthewarrant isissued isnot based oninformeation from theillegd seerch.
Thetrid court reasoned that the warrant acquired on the day following the warrantl ess search was based

on thefact that Richard Ladd' sbody wasfound inthe resdence, and not on the evidence discovered
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during the warrantless search.

Under our law:

Searches conducted outsdethejudicia process, without
prior gpprova by judge or magidrate, areper seunreasonable
under the Fourth Amendment and Articlell, Section 6 of the
West VirginiaCongtitution -- subject only to afew specificaly
established and well-delineated exceptions. Theexceptionsare
jedoudy and carefully drawn, and there must be ashowing by
those who seek exemption that the exigencies of the Situation
made that course imperative.

Syllabus Point 1, State v. Moore, 165 W.Va. 837, 272 S.E.2d 804 (1980), overruled in part on
other grounds by Satev. Julius, 185 W.Va. 422, 408 SE.2d 1 (1991). Further, “[t]he burden rests
on the State to show by apreponderance of the evidence that the warrantless search fallswithinan
authorized exception.” Syllabus Point 2, Sate v. Moore.
There arethree generdly recognized exceptionsto the

exdusonay rule (1) whereevidence sought to beintroduced hes

an independent source, (2) where the evidence would inevitably

have been discovered, and (3) where the connection between

uncondtitutiona policeconduct and thediscovery of theevidence

IS S0 attenuated as to remove any taint of the original illegality.
Syllabus Point 2, Sate v. Hawkins, 167 W.Va. 473, 280 S.E.2d 222 (1981). Thereisno “murder
scene” exception to the Fourth Amendment. See Satev. Cook, 175W.Va. 185, 332 S.E.2d 147
(1985); Mincey v. Arizona, 437 U.S. 385, 98 S.Ct. 2408, 57 L.Ed.2d 290 (1978). Accordingly, in
order to savethe chdlenged evidence seized by the officers warrantless search, the State must show that

the warrantless search falls within one of the three recognized exceptions set forth above.
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Wefindthetrid court’ sruling thet thewarrantlesssearch fdlswithin theindependent source
ruleto beerroneous. Inthecontext of challenged searchesand saizures, the independent sourceruleis
generdly utilized to preservetheadmissbility of evidence saized pursuant to asearchwarrant whenitis
alleged that the probabl e cause supporting the warrant was based on information acquired during a
previousillegal search. For examplein Satev. Peacher, 167 W.Va. 540, 280 S.E.2d 559 (1981),
troopers performed awarrantless search of the defendant’ sresidence. During a subsequent search
conducted pursuant to asearch warrant, adeputy sheriff recovered ashirt that proved to beakey piece
of evidence a the defendant’ strid. The defendant challenged the admission of the shirt, and alleged thet
information in the gpplication for the seerch warrant was derived fromtheinitid illegd entry. ThisCourt
reiterated its holding in Syllabus Point 2 of Sate v. Stone, 165 W.Va. 266, 268 S.E.2d 50 (1980),
overruled in part on other grounds by Satev. Julius, 185 W.Va. 422, 408 S.E.2d 1 (1991), that
“[p]roperty observed during anillega or improper search cannot be subsequently seized pursuant to a
lawful seerch warrant which was based soldy upon obsarvationsmade during theillegd search.” Although
the Court foundthat theinitid entry wasillegd, it concluded that the search warrant wasvaid under the
independent sourcerule. The Court reasoned that even with the exclusion of the information in the
goplication for thewarrant that was derived from theillegd entry, there were sufficent facts dated inthe
afidavit uponwhichanimpartid magidrate could havefound probablecause. TheCourt heldin Syllabus
Point 9 of State Peacher:

An affidavit in support of an application for asearch
warrant which containsinformation that antedates, andistotaly
independent of, information learned from an uncongtitutional

search, aswdl asinformeation from the uncondtitutiona search,
may still bethe basisupon which avalid search warrant may
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isug, if theinformation in theaffidavit, exduding thet informetion
atributableto the uncondtitutiond search, issufficient tojudiify a
finding of probable cause.

Likewise, in Satev. Davis, 176 W.Va. 454, 345 S.E.2d 549 (1986), the defendant
assigned asaror thetrid court’ sfallureto suppress, asfruit of the poisonoustree, clothing saized from his
home pursuant to asearch warrant obtained following awarrantless search of the premises. The Court
found no error, and reasoned:

the police officer’ saffidavit [in support of asearch warrant],
containing absolutdly no indiciaof the existence of aprevious
search, corroborated histestimony that hewastotally unaware of
any search that had allegedly taken place on the date of the
robbery. Absolutely no link was established by the gppellant
between the[illegd] search and thewarrant which rased even a
possibility of “exploitation” of the initial search by the police.
Davis, 176 W.Va. at 462, 345 S.E.2d at 557.

In contradt, the defendant in theingtant case chdlengesthe admission of theevidence saized
during the warrantless search, not the evidence recovered during the subsequent searches conducted
pursuant toawarrant. Under thesedrcumatances, the independent source rule cannot removetheillegdity
of thewarrantlesssearch. Theillegd searchisthe sole source of the chdlenged evidence, and thereisno
independent sourceto purgetheillegdly saized evidence of itstaint. Whilethetria court spedificaly found
that “none of these [search] warrants were issued based on information or evidence obtained from the
warrantless search of the house,” thisfact only renders admissible the evidence seized during the

subsequent searches conducted with awarrant, not the evidence seized during thewarrantlesssearch.

Therefore, thetrid court’ sbaasfor admitting the evidence saized during the warrantless search isincorrect.
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Asnoted above, however, another generdly recognized exceptiontotheexdusionary rule
isthe“inevitablediscovery rule” which meansthat the evidence would have been discovered pursuant to
aproperly executed search warrant. Because we have reversed on other grounds, we need not decide
whether the evidence sa zed during thewarrantless search could be properly admitted under theinevitable

discovery rule. Rather, thisis adetermination for the trial court on remand.

Thedefendant dso complainsthat on April 19, 1999, thedefendant’ sresdencewasagan
searched, and severd items saized, in the absence of awarrant or aconsent to search by the defendant.
During asuppressi on hearing, Sergeant Faber of the Jackson County Sheriff’ sDepartment testified thet
ChrisMorrison, thecurator of theestate of Richard Ladd, natified him of the discovery of acoupleof “long
guns’ whileMr. Morrison and hiswifewere cleaning the basement of the Ladd resdence. Asareault,
Sergeant Faber went to the L add res dence, received aconsent to search theresdenceby Mr. Morrison,
and seized apieceof drywall, apiece of cardboard, and ascrap of two-by-ten lumber in additionto the

guns. Thisevidence was admitted at trial.

This Court has held:

Thegenerd ruleisthat the voluntary consent of aperson
who ownsor controls premisesto asearch of such premisesis
sufficient to authorize such search without asearch warrant, and
that a search of such premises, without a warrant, when
consented to, doesnot vidlaethe conditutiona prohibition agangt
unreasonable searches and seizures.
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Syllabus Point 8, Sate v. Plantz, 155 W.Va. 24, 180 S.E.2d 614 (1971), overruled in part on
other grounds by Sate ex rel. White v. Mohn, 168 W.Va. 211, 283 S.E.2d 914 (1981). Said
another way, “[a] search or sazuremay bevaid asagaing aparticular person evenif consent was obtained
fromathird party rather than from that person. . .. Consent may generdly begivenby . . . apersonwho
controlsthe premiseq.]” 79 C.J.S. Searchesand Seizures 8 113, p. 175 - 76 (1995) (footnotes
omitted). Other courts have stated that “[i]t is accepted law that one with authority over premises may
voluntarily permit awarrantless search by police. Thisistrueevenif the authority is shared with another
and the complaining party wasin police custody a thetime.” Satev. Greer, 39 Ohio $.3d 236, 240,

530 N.E.2d 382, 391 (1988) (citation omitted).

Intheingtant case, the State produced, a asuppression hearing, an atested copy of the
gopointment of Mr. Morrison ascurator of the estate of Richard Ladd aswell asaconsant to search form
sggned by Mr. Morrison. A curator is“[a] temporary guardian or conservator gppointed by the court to
carefor the property or person or both [of another].” Black’sLaw Dictionary 381 (6th ed. 1990).
According to W.Va. Code § 44-1-5 (1923), in part:

Thecurator shdl take carethat the estate isnot wasted before the
qudificationof anexecutor or adminidraor, or beforesuch estate
shall lawfully come into possession of such executor or
adminigrator. Hemay demand, suefor, recover, and receivedl
debts dueto the decedent, and dl his other persond estate, and
when thereisawill may, or if awill bein contest shall, with
respect to any red estate whereof the decedent or testator may
have died seized or possessed, exercise such rights as the
executor or administrator with thewill annexed could exercise,
including thecollection of any rentsand profitsof suchred edtate
andtheleaaing of the samefor aterm not exceeding the period of
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the curator’ s incumbency.

This Court has opined that W.Va. Code § 44-1-5,
contemplates that, pending the [will] contest and pending the
Oetermination of therightsof rival dameants, theadminigtration of
the estate is, by the appointment of a curator, to be placed in
competent hands that will beimpartial and even-handed as
between the conflicting interests of the parties contesting thewill.

Moorev. Thomas, 115 W.Va. 237, 240, 174 S.E. 876, 877 (1934).

Thedigpostive question in determining whether the curator of Richard Laod' sestate could
properly consent to search of the premisesiswhether the curator had lawful control of the premisesat the
time he consented to the search. W.Va. Code § 44-1-5 providesthat generdly acurator hasthe same
powersasthe persond representative of the estate, whether the persond representativeisan adminidrator
inacaseof intestacy or the executor of awill. Therefore, in order to decide whether acurator had control
over the premisesfor the purpose of consenting to asearch, wemust firg determine whether the persond

representative would have such power.

Itistheduty of persond representativesto administer the personal estates of decedents.
W.Va Code §44-1-15 (1923). Concerning adecedent’ sred edtate, this Court said along time ago thd,

Therea estate of an intestatein no wise, and for no
purpose, goesinto the possesson or control of theadminigtrator,
but thelegd titleto the same descendsdirectly tothelegd harrs,
subject, of course, to the just debts of the intestate, in so far at
least at [sic] the personalty falls short of paying the same.

29



Syllabus Point 3 of Laidley v. Kline, 8 W.Va. 218 (1875). Thisrule, however, does not settle the
question whether apersond representative has control over the premisesfor the purpose of consenting to
asearch of the premises. Morerecently, the Legidature, inW.Va Code § 44-1-14 (2001), s&t forth the

duty of personal representativesin regardsto apprai sement of both real estate and probate personal

property.

According to this code section, persond representatives shdl gppraisedl of the deceasad's
red edtate, identifying it with particularity and description, and dl of the deceased’ s persond probate
property. Thisgpprasement isalist of theitemsowned by the decedent, or in which the decedent hasan
interest, acocompanied by thefair market value of theitemsat the date of the decedent’ sdesth. Itisprima
facie evidence of the property recaived by the persond representative aswell asthe vaue of the property
liged. W.Va Code844-1-14(c). AccordingtoW.Va Code § 44-1-14(d), any persond representetive
who refusesor declines, without reasonable cause, to comply with the provisonsof thiscode sectionis
guilty of amisdemeanor. Inaddition, acivil action may bemaintained againgt apersond represantivein

theevent any part of the estateistaken, wasted, damaged, or destroyed. W.Va Code § 44-1-23(1982).

Itisobviousto this Court that, dthough a personal representative does not control or
possessthered estate of adecedent inalega sense, the persond representative of necessty must have
accessto and some control of the premises of the decedent in order to carry out hisor her statutory
obligations. Spedificaly, apersond representative must have the power to enter the premisesin order to

Inventory, gopraise, and securethe decedent’ spersond property. Also, whilegautory law doesnaot grant
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to apersona representative the control or possession of adecedent’ sred estate, awill, by itsexpress
terms, may grant to the executor the power to manage, convey, or even possessred edate. W.Va Code
§44-8-1 (1987); Linton v. Linton, 114 W.Va. 711, 173 SE. 778 (1934). Accordingly, we hold that
acurator of an estate, appointed pursuant to W.Va. Code § 44-1-5, who has lawful control of the
decedent’ s premises, isauthorized to consent to asearch of the premises of the estate and the search of
such premises, without awarrant, when consented to by the curator, does not violate the congtitutiond

prohibition against unreasonable searches and seizures.

Thequestion of whether acurator hasthe authority to consent to asearch of the decedent' s
premisesisafactud inquiry that must be made by thetrid court. Of dgnificancearethe drcumstancesin
whichthe curator granted consent. If the curator was exercisng control of the premisesfor the purpose
of gppraising the property of the decedent at the time he or she consented to asearch of the premises, the
trid court may find that the curator had the authority to consent to asearch. Also, the specific provisons
of awill may givethe curator control or possession of the premises sufficient to consent to asearch.
Becauseweare unableto makethis determination from the record before us, we remand thisissueto the

tria court.

The defendant further assartsthat the ass gant prasecuting attorney, Lesh Boggs, should
havebeen disqudified from participatinginthetrid. Thedefendant movedthetrid court todisqudify Ms
Boggsbecause of her marriage to Sergeant Boggs of the Jackson County Sheriff’ s Department, an

investigating officer who testified on behdf of the State a the defendant’ strid. The State opposed the
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moation. After ahearing, thetrid court denied the defendant’ smotionto disqudify Ms Boggs. The Sate
subsequently moved in limineto suppressany mention at trid of the marriage between the prosecuting
attorney and theinvestigating officer, and thetrid court granted the State€ smotion. The defendant now
arguesthat thetrid court’ sdenid of her disqudification motion and thetrid court’ sgranting of the State' s
motion in limine were error.
Prosecutoria disqualification can be divided into two

mgor categories. Thefirg iswherethe prosecutor hashad some

atorney-dient relationship with the partiesinvolved whereby he

obtained privileged information that may be adverse to the

defendant’ sinterest in regard to the pending crimind charges. A

second category iswherethe prosecutor hassomedirect persond

Interest aigng fromanimogty, afinendd interest, kinship, or dose

friendship such that hisobjectivity andimpartidity arecdled into

guestion.
Syllabus Point 1, Nicholasv. Sammons, 178 W.Va. 631, 363 S.E.2d 516 (1987). Theclaminthe
Instant case concerns the second major category of disqualification, i.e., that due to the assistant
prasacutor’ skinship with theinvestigating officer, her objectivity and impartidity arecaledinto question.
“Under dreumdtanceswhereit can ressonably beinferred that the prosecuting atorney hasan interet in
the outcome of acrimind prasecution beyond ordinary dedication to [her] duty to seethat jugticeisdone,
the prosecuting attorney should bedisqudified from prosecutingthecase” SyllabusPoint 4, in part, Sate
v. Knight, 168 W.Va. 615, 285 S.E.2d 401 (1981). In determining thisissue, “[t]he focus becomes
whether the prosecutor’ sinterest ispublic or persona.” Satev. Pennington, 179 W.Va. 139, 147,

365 S.E.2d 803, 811 (1987).

The parties have presented no case law squarely on point, and our research has not
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disclosed any. This Court hasfound that a prosecutor held a persond interest in the outcome of a
prosecution where the defendant had previoudy ingtituted acivil action againg the prosecutor. Martin
V. Leverette, 161 W.Va 547, 244 SIE.2d 39 (1978). In Satev. Knight, 168 W.Va. 615, 285 SE.2d
401 (1981), the defendant was charged with indecent exposure. Prior totrial, defense counsdl fileda
moation to disqudify the prosecuting attorney because the defendant had been convicted of geding maerids
from the prosecutor’ shoussboat and had failed to make court-ordered redtitution to the prasecutor. Also,
theonly State witnesswasthe prosecutor’ spersond secretary. Inholding that it wasreversibleerror for
the prasacuting attorney not to recuse himsdif, the Court observed that the prosecutor’ sformer association
with the gppdlant and hisre ationship with the only state witnessin the case combined to makethe case

appear to serve as a vendetta of sorts.’

Intheingtant case, themerefact of the assstant prosecutor’ smarriage to aninvestigating
officer and witnessdoes not indicate to usthat the assgant prosecutor’ sinterest in convicting the defendant
waspersond. Thedefendant impliesthat theassstant prosecutor was motivated by theknowledgethat
her fallure to convict the defendant on the third count of theindictment, the dleged conspiracy involving

Allen Mitchell, would embarrassher husband dueto hisextensveinvolvement in theinvedigation of Allen

°See also, Nicholas v. Sammons, 178 W.Va. 631, 363 S.E.2d 516 (1987) (holding that
prasacutor was not disqudified from prosacuting defendant for obtaining money by false pretensesfrom
bank dueto fact that prosecutor was depositor at bank and had previoudy represented bank in civil
meatters); and Satev. Pennington, 179 W.Va. 139, 365 S.E.2d 803 (1987) (finding it was not error
for prasecutor not to disqudify himsalf where he had placed newspaper advertisement in responseto his
election opponent’ s advertisement questioning his grant of immunity to witness in the defendant’ s case).
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Mitchell. Wedo not agree. Both Ms. Boggsand Sergeant Boggswereinvolvedinthetrid soldy intheir
professona cgpedities, whichisin contragt to the partiesin Knight. Nothingin thefactsof thiscasegives
riseto areasonableinferencethat Ms. Boggs possessad an interest in the outcome of thetrial beyond

ordinary dedication to her duty.

Webdieve however, thet the defendant should have been adleto cross-examine Sergeant
Boggs concerning his relationship to the assistant prosecutor.
Severa basicrulesexist asto cross-examination of a
witness. Thefirst isthat the scope of cross-examinationis
coextendvewith, and limited by, the materid evidencegivenon
direct examination. The second isthat awitness may adso be
cross-examined about mattersaffecting hiscredibility. Theterm
“credibility” includes the interest and bias of the witness,
Incong stent statements made by the witnessand to acertain
extent thewitness character. Thethird ruleisthat thetrid judge
has discretion as to the extent of cross-examination.
Syllabus Point 4, Sate v. Richey, 171 W.Va. 342, 298 S.E.2d 879 (1982). While Ms. Boggs's
marriageto Sergeant Boggs does not compd her disqudification under our rules, thefact that Sergeant
Boggs presented extengvetestimony in acase prosecuted, in part, by hiswife, and thefact that hiswife
conducted the direct examination of Sergeant Boggs, maketheir marita relationship relevant to any
potentia biasor interest which may haveinfluenced Sergeant Boggs stestimony. Therefore, wefind thet
it wasan abuse of discretionfor thetrid court to excude referenceto the Boggses marriage during the

trial.



Fndly, the defendant assertsthat thecircuit court erred in denying her motion to bifurcate
her trid in order to try the chargein thethird count of theindictment, thedleged conspiracy with Mitchel,
separately from thetwo other counts. According to thedefendant, the Stateimproperly used Mitchdl’s
datement to provethe unrdaed dleged congpiracy between the defendant, Charlie Hodge, JI Hodge, and

Buddy Jarrell when the State knew that the Mitchell evidence would be otherwise inadmissible.

West VirginiaRuleof Crimina Procedure 14(a) providesthat “[i]f it appearsthat a
defendant . . . isprgiudiced by ajoinder of offenses. . . for trid together, the court may order . . . separate
triasof thecounty.]” In Satev. Hatfield, 181 W.Va 106, 110, 380 S.E.2d 670, 674 (1988), this
Court explained that thejoinder of offenses promotesjudidd efficdency and economy by avoiding needless
multipletridsand concluded that joinder isagenerdly appropriate legd procedure. Even wherejoinder
ISproper, however, adefendant may move, asthe defendant in theinstant case did, for saverance of the
countspursuant to Rule 14(a). The decisonwhether to grant amotion for separatetridspursuant to Rule
14(a) restsin the sound discretion of thetria court. See Sate v. Hatfield, 181 W.Va. at 110, 380

S.E.2d at 674.

In Syllabus Point 2 of Satev. Milburn, 204 W.Va 203, 511 S.E.2d 828 (1998), this
Court hed that “[a] defendant isnot entitled to reief from prgudicia joinder pursuant to Rule 14 of the
West VirginiaRules of Crimina Procedureswhen evidence of each of the crimes charged would be
admissbleinasegparatetrid for theother.” West VirginiaRuleof Evidence404(b) providesthat evidence

of other crimes may be admissible to show proof of motive, opportunity, intent, preparation, plan,
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knowledge, identity, or absence of mistake or accident. Inthiscase, we bdievethat evidence of the
defendant’ ssexud relaionship with Mitchdll, and its attendant arcumstances, would have been admissble
to suggest the defendant’ smoative to murder her husband. Wefurther believethat evidence of the dleged
congpiracy with Mitchdl wasadmiss bleunder therubric of common plan, scheme, or design. Accordingly,

we find no error in the circuit court’s denial of the defendant’s motion for separate trials.*

CONCLUSION

“The defendant raises severd other assgnmentsof error. Because of our dispostion of thiscase,
wefind it unnecessary to addressthefallowing dleged errors thetrid court’ sfalureto grant acontinuance
dueto the unavalahility of critical witnesses, the State' s conceal ment of theresults of Allen Mitchdl’s
polygraph test; and ineffective assistance of counsdl based on defense counse’ sexclusion from Buddy
Jarrell’ s trial.

Further, wefind no merit to the defendant’ sdamthat thetrid court erred inexcduding avideotape
offered by the defendant. The defendant sought tointroduce avideotgpeto support her theory that Charlie
Hodge committed the murder independently of her for the purpose of commencing anintimeaterdationship
withthedefendant and obtaining contral of thelLadd farm. Thevideotgpepurportstoillusratethe contrast
between thelarge, wel-kept Ladd farm and the smdll, run-down farm owned by CharlieHodge. Wenote,
however, that this contrast was reved ed through testimony o that the videotgpe evidencewould have been
cumulaive. Fndly, wefind no merit to the defendant’ sdlam thet thetrid court’ sfallureto suppressher
statement to officers on the morning following Richard Ladd’ s murder was error.
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For thereasons stated above, wereversethe defendant’ sconvictionsand weremand for
proceedings consistent with this opinion.

Reversed and remanded.
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